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Speaking Notes – Chiara Aprea
IMCO Committee hearing – 24/05/2016
Contract rules for online purchases of tangible goods.

UEAPME would like to thank the IMCO committee for the invitation and for the possibility to give
our contribution concerning the proposal for online and distance sales of goods.

Our first remark on the proposal on tangible good specifically, is that we regret that this
proposal comes without a prior assessment and proper evaluation of the Consumer law already
in place concerning online and distance sale of goods. In fact, there is already a comprehensive
and heavy legislation in place related to consumer protection: the Consumer rights directive (in
place for less than 2 years), the e-commerce directive and the directive on un-fair contract
terms to name a few. Therefore from our perspective there is no need for a new proposal right
now. There is instead the need to evaluate, in line with the better regulation principle, whether
the measures already taken have achieved their goals or have made a positive contribution.

This proposal as it is now, will not, according to us, fulfil the ambition to ease cross-border sale
for businesses and therefore boost the digital single market and e-commerce. Adaptation to
different contract laws concerning pre-contractual and information requirements or security
requirement in every Member States would still be necessary for SMEs, even with this new
legislation. Furthermore, this text (in article 15/4) even allows Member States to impose
additional rules for commercial guarantees going against the principle of full harmonization.
High costs of guarantees and returns are some of the main major problems in distance selling.
Therefore, a harmonised regime that tightens up the provisions on legal guarantees to the
detriment of traders and would make legal guarantees even more cost-intensive will not boost
cross-border e-commerce. In general, we support the principle that full harmonisation is the
preferred regulatory option and the way of the future but having a well-balanced solution
needs to remain the priority.

Apart from this general remark, we have also detailed comments on the articles of the proposal
and I will now mention the crucial points for us in order to be as constructive as possible.
The biggest concern we have is the extension of the burden of proof. Article 8/3 of the
discussed proposal extend the existing presumption period from 6 months to 2 years, this
means that the reversal of burden of proof applies to the entire warranty period.
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The Sales of Consumer Goods Directive provides that - unless proved otherwise – a lack of
conformity which becomes apparent within six months of delivery of the goods shall be
presumed to have existed at the time of delivery unless this presumption is incompatible with
the nature of the goods or the nature of the lack of conformity. The current solution has worked
in practice. This solution is based on the period for which one could convincingly accept the
reversal of the burden of proof.
UEAPME strongly believes that half a year is the longest plausible time period for the
legal presumption that the defect had already existed in the moment of the delivery of the
good. Rules in the field of consumer law should be balanced, protecting the legitimate interests
of both consumers and business alike. A longer presumption period would not meet these
demands. This will be an heavy burden on SMEs and we see a high risk of abuse of this right
by consumers.

A notification-obligation to notify the defect within a reasonable time would be necessary.

The second big concern we have is the consumer’s remedies for the lack of conformity with the
contract, covered by article 9, 10 and 11 of the proposal.
We think Article 9 will lead to an unbalanced and unjustified situation as it gives in practice the
right to terminate the contract in case of minor defects. This should not be allowed. We would
like to point out that the same proposal on digital content restricts the right to terminate the
contract to cases of essential non-conformity (Art 12/5).

Moreover, Article 10 not only imposes to the seller to take back the non-conformity good at
his/hers expenses but also to bear the cost of removal of the good installed by the consumer
himself. While the first part is acceptable, the second obligation will be too burdensome. Indeed,
the obligation to remove the non-conforming good and to install the replacement in cases where
the installation was not previewed in the contract, goes beyond consumer protection. It has to
be clarified that the remedy of replacement does not include an obligation to remove goods
from where they were installed and to install the replacement, especially in cases where it was
not agreed to do so in the original contract.

Finally, Article 11 gives free choice to the consumer to repair or replace the goods in case of
non-conformity. The article limits the choice only in case one of the options would be
impossible, unlawful or would impose disproportionate costs on the seller. But the interpretation
of these conditions will in the majority of cases favour consumers and make it hardly possible
for traders to refuse the choice even if it will create excessive costs for them. In our opinion, this
choice should be a trader’s right as he/she best know the product. According to the same
principle, it has to be clarified that in case one of the remedies of the first level is impossible, the
seller may refuse the other possible remedy if this is again disproportionate or impossible. In
such cases, the remedies of the second level (price reduction or cancellation of the contract)
should be applicable.

The short time does not allow to go in further details, but we will soon share a detailed position
covering more articles.
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For the sake of clarity, I must add that our position concerning the proposal on digital content is
partially different. Concerning digital content, we agree with the need to act at EU level. We
have of course targeted comments on some articles that will be shared with you shortly.

Thank you for your attention and I look forward to the discussion.


